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Court of Appeals of the District of Columbia 

--- * 

No. 5931. 

Russell Hardy, Appellant, 
vs. 

William H. Smith. 


1 Municipal Court of the District of Columbia. 

No. 259,289. | 

Russell Hardy, Plaintiff, 
vs. 

William H. Smith, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Coiirt of the 
District of Columbia, at the City of Washington, ir\ said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abo\je-entitled 
cause, to wit: 

2 Bill of Particulars . 

Filed October 26, 1932. 

The defendant, William H. Smith, was the owner of a cer¬ 
tain passenger automobile hereinafter mentioned at the time 
hereinafter mentioned. The defendant, Edgertbn Smith, 
is an infant and the son of the defendant William H. Smith. 
Heretofore, the defendant William H. Smith authorized and 
permitted the defendant Edgerton Smith to hav^ the pos¬ 
session and use of said automobile, and said Edgerion Smith 
used said automobile, in and about the affairs and business 
of said William H. Smith, and in connection with the duties, 
responsibilities and obligations of said William H. Smth; 
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and at the time hereinafter mentioned, said Edgerton Smith 
was so using said automobile. 

Heretofore, to wit, October 25,1932, the defendant Edger¬ 
ton Smith drove said automobile eastwardly on Monroe 
street, northwest, Washington, D. C., at a high, excessive, 
unlawful and negligent rate of speed, and said automobile 
was in bad repair, and in a dangerous and unsafe condition 
for driving, all of which was well known to the defendants. 
Plaintiff alleges that the defendant Edgerton Smith habit¬ 
ually operated said automobile in the manner aforesaid, all 
of which was known to the defendant William H. Smith. 
That at the time aforesaid the plaintiff owned a certain pas¬ 
senger automobile', and was driving the same south on Hol- 
mead Place, northwest, Washington, D. C., and was pro¬ 
ceeding with all due care and caution across the intersection 
of Monroe Street and Holmead Place; and said Edgerton 
Smith was approaching said intersection in the manner 
aforesaid in the automobile driven by him, and, because of 
the speed at which he was travelling, the condition of 
3 said automobile, and the careless and negligent op¬ 
eration thereof, and the matters and things alleged, 
he was unable to control said automobile, and collided with 
great force and violence with the automobile being operated 
by the plaintiff, thereby causing great damage and injury 
thereto. The use and possession by the plaintiff of the au¬ 
tomobile owned by him had been necessary to his affairs and 
business, and as a result of the damage and injury thereto, 
he has been deprived of the use and value thereof. The 
plaintiff has sustained great expense and cost to repair the 
damages and injuries to his automobile, and further great 
losses as a result of the deprivation of the use thereof, to 
wit, one hundred dollars. 

Wherefor- plaintiff prays that he may have judgment 
against the Defendants for the sum of one hundred dollars 
and the costs of this suit. 

(Signed) RUSSELL HARDY. 

Judgment. 

January 3, 1933. 

Mins. 72, p. 42. 

Comes now the parties hereto and the — for a new trial 
filed herein being considered, it is ordered that said motion 
be and the same is hereby overruled. 
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Wherefore it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense. 

4 Filed Jan. 27, 1933, Municipal Court, District of 

Columbia. 


United States of America, ss : 

The President of the United States to the Honorable Mary 
O’Toole, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between Russell Hardy, plaintiff, 
and William H. Smith, defendant, 259,289, a manifest error 
hath happened, to the great damage of the said plaintiff, 
as by his complaint appears. We being willing fhat error, 
if any hath been, should be duly corrected, ana full and 
speedy justice done to the parties aforesaid in tljiis behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that you have the same m the said 
Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allowt; that the 
record and proceedings aforesaid being inspected the said 
Court of Appeals may cause further to be done [therein to 
correct that error, what of right and according tb the laws 
and customs of the United States should be done, i 
Witness the Honorable George E. Martin, Chibf Justice 
of the said Court of Appeals, the 24th day of January, in 
the year of our Lord one thousand nine hundred and thirty- 
three. 

[Seal Court of Appeals, District of Columbia^] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court 

Appeals of the District of Columbia . 
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[Endorsed:] 259,289. Filed Jail. 27, 1933. Municipal 
Court, District of Columbia. 

5 In the Municipal Court of the District of Columbia. 

No. 259,289. 

Russell Hardy 
v. 

William H. Smith. 

Bill of Exceptions. 

Be it remembered that on December 22, 1932, the above 
entitled cause came on for trial before the Honorable Mary 
O’Toole, Judge of the Municipal Court; and the plaintiff 
introduced in evidence the following: 

Russell Hardy, a witness for the plaintiff, being sworn, 
testified that about 8:45 a. m., October 25, 1932, he was 
driving his automobile, a 1932 Packard sedan, through the 
intersection of Holmead place and Monroe Street, north¬ 
west, when a Buiek coupe driven by Edgerton Smith, son 
of the defendant, crashed into and badly damaged his car. 
Plaintiff was travelling south on Holmead place; Edgerton 
Smith was going east on Monroe street. Plaintiff was 
crossing the intersection and Edgerton Smith was ap¬ 
proaching from the west at high speed. Plaintiff was shift¬ 
ing gears and proceeding slowly through the intersection 
and was more than half way across the intersection when 
the collision occurred. The streets at this point are very 
narrow, each being about 28 feet wide; many cars were 
parked on both sides of each of the streets almost to the 
intersection, making a very narrow lane on each street, 
and obstructing a driver’s view of the cross traffic. Plain¬ 
tiff’s car weighs almost two tons; the force of the impact 
drove it three or four feet sidewavs to the east. 

A diagram of the accident was introduced as plaintiff’s 
Exhibit No. 1. It shows the positions of the cars 

6 when they came to a standstill, the dimensions of the 
intersection, skid marks for each car, and so forth. 

A copy of said diagram is shown below. 

(Here follows diagram, side folio 7.) 
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8 Immediately after the accident the plaintiff made 
a test of the brakes on defendant’s car. A bystander, 

Mr. F. R. Bishop, accompanied him. Plaintiff flrove the 
Smith car 25,30 and 35 miles an hour, and applied the brakes 
at each speed with great pressure. The car could not be 
brought to a standstill within a short distance, j At each 
test it travelled a considerable distance before £oming to 
a standstill, one hundred feet or more. Plaintiff ljad driven 
a car ten or twelve years, and stated that he found the 
brakes on the Smith car in bad condition and greatly inade¬ 
quate. Mr. Bishop also drove the car and tested the brakes. 

Edgerton Smith stated to plaintiff at the time of the 
accident that he was 18 years of age, was travelling 25 
miles an hour, was on his way to school, Technical High 
School, 4th and T streets, northeast; that the| car was 
owned by his father, W T . H. Smith; that his father had 
turned it over to him to use to go to school and for other 
purposes; that he was driving the car with his father’s 
permission and knowledge. Edgerton Smith exhibited the 
registration card for the car, which showed that it had 
been issued to the defendant as the owner. 

After the accident plaintiff talked with the defendant. 
Defendant stated to plaintiff that he owned the car driven 
by his son; that he had bought it for himself, but had turned 
it over to his son for use in going to school and otherwise, 
and Edgerton was using it that morning with his authority 
and permission. j 

The left front corner of the Smith car was dHven into 
plaintiff’s car at a point where the rear right fepder joins 
the running board. The rear right fender of plaintiff’s 
car was badly crumpled and partly pushed under j the body; 
the rear right door panel was driven in; the bcidy to the 
rear of this panel suffered in the same way; th|e running 
board was completely ruined; the sill and tread under the 
rear right door were smashetd in; the right front 

9 fender was crumbled and scratched. Plaintiff paid 
$62 to have the damages repaired. While being re¬ 
paired he was deprived of the use of the car for two days. 
He spent $19.45 for other necessary transportatipn during 
that time. The body and chassis were slightly distorted, 
which is an irreparable damage. 
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Cross-examination: 

Traffic on the right has the right of way at intersections; 
but this applied only where two cars are at the intersection 
at the same time. Plaintiff’s car was well into and almost 
across the intersection before the car driven by Smith had 
reached the crossing. Plaintiff obeyed the slow sign on 
Monroe street, and was shifting gears going through the 
intersection. Another boy, named W. R. Perry, 1333 Ken¬ 
yon street, northwest, was in the car with the Smith boy. 

Mrs. Christine V. Eader, a witness for the plaintiff, 
being sworn, testified as follows: 

She is secretary to the general counsel for the Mixed 
Claims Commission, Washington, D. C. She was sitting 
in her car, parked on the north side of Monroe street, just 
west of the intersection at Holmead place on the morning 
of October 25,1932, and saw the collision between the plain¬ 
tiff’s car and one driven bv Edgerton Smith. She saw 
plaintiff’s car on Holmead place approaching the intersec¬ 
tion from the north; his car was going slowly, and she saw 
it pass behind her car, and come into the intersection. 
She saw the Smith car approaching the intersection on 
Monroe street from the west; that car was travelling at 
high speed, and the next moment it crashed into plaintiff’s 
car. She was just across the street from where the colli¬ 
sion occurred, twenty-five or thirty feet from the place. 

Cross-examination: 

Plaintiff’s car reached the intersection first, well ahead 
of the Smith car. and was almost across before it was hit. 
The diagram, plaintiff’s Exhibit No. 1, correctly shows 
the situation at the time and place of the accident. 

10 F. R. Bishop, a witness for the plaintiff, being- 
sworn, testified that he is a salesman for the Eureka 
Vacuum Cleaner Company, and was canvassing in the terri¬ 
tory near Monroe and Holmead streets on the morning of 
October 25, 1932. He was on Monroe near Holmead street. 
He did not see the collision between plaintiff’s car and the 
Smith car, but heard the crash. 

The diagram, Plaintiff’s Exhibit No. 1, correctly shows 
the situation at the time, except that the skid marks behind 
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the Smith car were closer to the car. He accompanied 
plaintiff when he tested the brakes on the Smith car. He 
made a test of the brakes himself, running twenty, twenty- 
five miles an hour and a little faster. He tested the brakes 
on a flat street without any grade and on the upgrade. 
He has driven an automobile for many years and has some 
experience repairing cars. The brakes on the Smith car 
were faulty, and they would not bring the car to a stop 
within the proper distance. It felt like the wheels were 
riding on the brake drums. 

About ten days after the accident Edgerton Srhith drove 
up to the curb alongside of witness, and asked if witness had 
heard anvthing about the collision. Witness mentioned 
the condition of the brakes on the Smith car and Edgerton 
Smith said that as soon as he drove his car away from 
tlie place of the collision he stopped at a shop and had 
the brakes repaired. 

Alton Money, a witness for the plaintiff, being sworn, 
testified that he is superintendent for the Haley Auto Body 
Company, Washington, D. C. The plaintiff’s cir was re¬ 
paired by the Haley Company. The right front fender 
was crumpled and scratched. The rear right fender was 
badly crumpled and mashed almost flat against the body. 
The rear right door panel was crushed in. Th(> body be¬ 
hind this door was crushed in. The running board was 
crumpled and twisted. The sill and tread under the rear 
right door were crushed in and twisted. The bodv and 


chassis were slightly distorted. All of this damage 
11 except the body and chassis distortion were repaired. 

The reasonable value of the work necessary to 
restore the car to its value before the accident was $62, 
plus $30, the $30 being a reasonable charge for removing 
the distortion as much as it could be removed. All of the 
distortion could not be removed. Plaintiff paid the Haley 
Company $62 for repairing the car. Nothing was done 
to remove the distortion. 


Edgerton Smith, a witness for the plaintiff, being sworn, 
testified that he is 19 years old, the son of the defendant; 
he was driving the car that collided with plaintiff’s car. 
He does not own the car; the defendant owns itj Witness 
was using the car with the defendant’s knowledge and 
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permission. He was driving to school, Technical High 
School, 4th and T streets, northeast. The accident oc¬ 
curred about quarter to nine. His classes start at nine, 
and it is necessarv to arrive at the school at five minutes 
to nine. On that day, however, he did not have to be at 
school at nine o'clock. Another boy, W. R. Perry, w’as in 
the car with him. Witness asked him to appear as a wit¬ 
ness but he refused. Xo subpoena was issued for him by 
the defendant. 

Witness produced a registration card for the car and it 
was introduced as Plaintiff’s Exhibit No. 2. The card 
bore the name of the defendant, W. H. Smith, as the owner. 

The diagram, Plaintiff’s Exhibit No. 1, exhibited to him, 
clearlv showed the situation at the time of the accident ex¬ 
cept that the plaintiff’s car was more to the east. 

Plaintiff’s Exhibits No. 3 and No. 4. The Department 
of Vehicles and Traffic produced under subpoena duces 
tecum (1) application for 1932 tag No. 5192, which was in¬ 
troduced as plaintiff’s Exhibit No. 3; and (2) Application 
for Certificate of Title for a Motor Vehicle, which was in¬ 
troduced as plaintiff’s Exhibit No. 4. 

12 The defendant admitted that the motor car driven 
by Edgerton Smith bore 1932 tag No. 5192; that the 
application for that tag had been signed by the defendant, 
as the owner of the vehicle; that the application for a 
certificate of title produced was signed by the defendant; 
that a certificate of title had been issued to the defendant 
pursuant to that application. 

Plaintiff’s Exhibit No. 4 showed that on February 6, 
1932, the defendant applied for and there was issued to 
him by the Department of Vehicles and Traffic of the Dis¬ 
trict of Columbia a certificate of title showing him to be 
the owner of the motor vehicle driven by his son; that no 
sale or other disposition of the vehicle by him was reg¬ 
istered in the Department of Vehicles and Traffic; that no 
transfer or assignment thereof to Edgerton Smith was 
shown or executed upon the reverse side of the certificate 
of title issued to the defendant. 

Plaintiff’s Exhibit No. 3 showed that the identification 
tags carried by the motor vehicle had been applied for and 
issued to the defendant. 

The above exhibits also showed that at the time of the 
accident and at the time of the trial the records of the De- 
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partment of Vehicles and Traffic showed the defendant to 
be tlie owner of the vehicle. 

And this being all of the evidence introduce^ for the 
plaintiff, the defendant moved the court to find j a verdict 
for the defendant on the ground that the evidence did not 
shew a relation of agenev between Edgerton Smith and 
the defendant. The court overruled the motion 

Thereupon — 

Edgerton Smith was recalled and testified as a witness 
for the defendant. He testified that he Was on his 
13 wav to school; that a school chum of his ivas in the 
car with him at the time of the collision nanlied Perry. 
That he, Perry, was not present at the trial to testify; that 
he could not locate him on the day of the trial; that he was 
driving the car at about 1*2 miles an hour on Monroe street; 
that he had stopped at 14th street, which is about a block 
away from where the accident occurred, and vjas still in 
second gear at Ilolmead place and Monroe street intersec¬ 
tion where the accident actually occurred. That the plain¬ 
tiff was driving his car on Holmead place at a) fast rate 
of speed; that he did not slow up at a slow sigji intended 
for traffic on Holmead place; that the plaintiff attempted 
to cut in front of him making a side detour tj) the left; 
that he, the witness, then immediately applied his brakes 
and stopped the car; that the two cars had thep collided; 
that the damage done to the car which he was driving was 
very slight, being a dented front fender; that the brakes 
on his car were in good and proper shape; that he had 
his brakes adjusted and tested on October 24, 1932, the 
dav before the accident. That he was working after school 
hours earning $7 a week, and that he purchased all the gas 
and oil pertaining to the use of the car, and that his father 
never contributed anything. 

Cross-examination: 

Q. The distance from 14th to Holmead street is more than 
a good average block, but you practically reached Holmead 
street without the finishing of the shifting of ge^rs? A. It 
takes an unusually long time to shift gears on a Buick car. 
They do not operate easily. It is not unusual to be unable 
to make a complete shift with a Buick within the distance 
from 14th to Holmead street. 
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Witness had a conversation with F. R. Bishop about ten 
days after the accident. Witness was driving along the 
street, saw Bishop, stopped and said “How is everything”. 
That is all he said. The only reason witness stopped was 
to sav 44 How is evervthing”. Then witness drove away. 

14 W. H. Smith, a witness for the defendant, testified 
that he is the father of Edgerton Smith. Edgerton 
is 19 years of age. He gave his son the car involved in 
the collision. Defendant gave his son the car upon the 
condition that defendant should not be responsible for its 
use, and that it would not cost him anything. Defendant 
was merely negligent in failing to have the title trans¬ 
ferred to his son's name. That his son was working after 
school hours making $7 a week; that his son purchased the 
gas and oil with money that he earned, and that he (W. H. 
Smith) did not purchase gas and oil or make any repairs 
on the automobile. 

To all of which testimony the plaintiff duly objected as 
incompetent, irrelevant, and immaterial, and because the 
record is the best evidence; but the objection was overruled 
by the court; to which the plaintiff duly excepted. 

Cross-examination: 

Defendant paid for the car; bought it from a man named 
Costello; used it for sometime himself; then bought an¬ 
other car and turned the Buick over to his son. Defendant 
signed the title and registration papers for the Buick. He 
lias not executed anv written document transferring the 
car to his son. He was merely negligent in not having the 
title and registration record changed. Defendant gave the 
car to his son on the express understanding that he should 
not be responsible because of the dangerous nature of an 
automobile in the hands of young persons; because you can 
not foresee what will happen. 

Counsel for the plaintiff asked the witness if he had 
sought to relieve himself of responsibility for what his son 
might do with the car because he had no trust or confidence 
in his carefulness but the question was objected to as a 
personal question; and the objection was sustained by the 
court; to which ruling the plaintiff duly excepted. 

Defendant said nothing to his son about giving him the 
right to sell or dispose of the car; the thought that lie 
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would dispose of the car did not occur to (jiefendant. 

15 Defendant gave his son the car to use ir[ going to 
school and for other purposes. 

And this being all the evidence given in the case the Court 
found a verdict for the defendant on the ground that the 
evidence showed there was no relation of agencv or master 
and servant between the defendant and his soil To this 
ruling the plaintiff duly excepted. 

• I, Mary O’Toole, Judge of the above named <jourt, who 
presided at the trial of the above entitled cause, after due 
notice being given to the defendant, have settled and ap¬ 
proved the above bill of exceptions, and ordered that the 
same be made a part of the record in this cau^e, this 16 
dav of March 1933. 

MARY O’TOOjLE, 

Judge. 

Approved: 

RUSSELL HARDY. 

LOUIS PEARLSTEIN. 

16 Assignment of Errors. 

* 

The court erred in finding a verdict for the defendant 
on the ground that the evidence showed that there was no 
relation of agency or master and servant between the de¬ 
fendant and his son, Edgerton Smith. 

The court erred in finding a verdict for the defendant 
on the ground that the evidence failed to slioy that the 
defendant’s son was engaged in the business ^nd affairs 
of the defendant. 

The court erred in finding a verdict for the defendant on 
the ground that the evidence showed that the defendant’s 
son was not engaged in the business and affairs of the de¬ 
fendant. 

The court erred in entering judgment for the defendant. 
(Signed) RUSSELL HARjDY, 

Attorney for Plaintiff. 


Service of a copy of the above assignment of errors ac¬ 
knowledged February 28, 1933. 

(Signed) LOUIS PEARLSTEIN, 

Attorney for Defendant . 
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17 Designation of Record. 

Filed March 25,1933. 

It is agreed by the counsel for the parties herein that 
the transcript of record on appeal may consist ot the iol- 
lowing, and the Clerk will please prepare a transcript ac¬ 
cordingly : 

1. First bill of particulars. 

2. Judgment. 

3. Writ of Error. 

4. Bill of Exceptions. 

5. Assignment of Errors. 

6. This designation. 

(Signed) RUSSELL HARDY, 

Attorned for Plaintiff. 
(Signed) LOUIS PEARLSTEIN, 

Attorney for Defendant. 

18 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, 
numbered from 1 i to 18, both inclusive, to be a true and 
correct transcript i of the record, according to direction of 
counsel herein tiled, copy of which is made part of this 
transcript, in Cause, at Law, No. 259289, wherein Russell 
Hardy is plaintiff, and William H. Smith, et al., is defend¬ 
ant, as the same that remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said district, this Fourth day of April, 1933. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In Error to the Municipal Court. 
No. 5931. Russell Hardy, appellant, vs. William H. Smith. 
Court of Appeals, District of Columbia. Filed Apr. 4, 
1933. Henry W. Hodges, Clerk. 
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3fn the (Court of Appeals 

OF THE DISTRICT OF COLUMBIA 

No. 5931. 

RUSSELL HARDY, APPELLANT, 

v. 

WILLIAM H. SMITH, APPELLEE. 

_ 

BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF THE CASE. 

This is a writ of error to the Municipal Court of the 
District of Columbia, on a verdict and judgment for 
the defendant. The plaintiff sued the defendant for 
damages resulting from the negligence of the defenqlant’s 
minor son in the operation of an automobile. The 
complaint alleged that the automobile driven bV the 
defendant’s son was owned by the defendant, and was 
being used at the time wdth the permission and know ledge 
of the defendant, and in connection with his business 
and affairs. 

The case was tried before Judge O’Toole, on December 
22, 1932. The court found that the evidence showed 
the defendant was not the owner of the car, and that, 
even if he were, there was, as a matter of law, no relation 
of agency between him and his son because of the owner¬ 
ship and use alleged. (Rec. 11.) 

191-K—1 
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The court did not specifically rule on the questions 
of negligence and damages, the lack of ownership and 
agency being deemed sufficient to defeat the plaintiff’s 
cause of action. The record shows, however, that 
negligence and damage were clearly established and not 
rebutted. 

Two questions are presented on this appeal: 1. 
Whether the defendant’s evidence was sufficient to 
overcome the prima facie evidence of ownership intro¬ 
duced by the plaintiff, and showed that he was not the 
owner of the car : and 2. Whether a parent is responsible 
for the negligent operation by his minor child of an 
automobile owned by the parent and being used by 
the child with the knowledge and permission of the 
parent to carry him to his place of education—in other 
words, whether under such circumstances a relation of 
agency obtains between the parent and child. 

ARGUMENT. 

The Evidence Introduced by the Plaintiff Conclusively 
Showed That the Defendant Owned the Car, and 
the Rebuttal Evidence Was Insufficient to Over¬ 
come the Plaintiff’s Evidence. 

The evidence introduced by the plaintiff was as follows: 

Declaration of Edgerton Smith , defendant’s son, to 
the plaintiff at the time of the accident, that the car 
was owned by his father; that his father had turned it 
over to him to use to go to school and for other pur¬ 
poses; that he was driving the car with his father’s 
permission and knowdedge. (Rec. 5.) 

Declaration of the Defendant. “After the accident 
plaintiff talked with the defendant. Defendant stated 
to plaintiff that he owned the car driven by his son; that 



he had bought it for himself, but had turned it o\[er to 
his son for use in going to school and otherwise; and 
Edgerton was using it that morning with his authority 
and permission.” (Rec. 5.) 

Registration Card for the car, exhibited by Edgerton 
Smith to plaintiff at the time of the accident and intro¬ 
duced in evidence. The card had been issued t|o the 
defendant as the owner of the car, and bore the nahie of 
the defendant as the owner. (Exhibit 2, Rec. 5, ^.) 

The Identification Tags shown on the car had been 
issued to the defendant as the owner. An application 
for tags filed with the Department of Vehicles and 
Traffic, and signed by the defendant as owner! was 
introduced in Evidence. (Exhibit 3, Rec. 8.) 

Registration of Title was in the defendant’s name as 
owner. The law requires that a person acquiring a 
motor vehicle shall file an application with the Depart¬ 
ment of Vehicles and Traffic for a certificate of tijtle at 
the time of acquisition of ownership; that the Appli¬ 
cation shall contain a statement of the applicant’s 
ownership; that the owner shall not sell or otherwise 
dispose of the motor vehicle without executing an 
assignment upon the reverse side of the certificate 
of title. (Motor Vehicle and Registration Regulations > 
July 18, 1931.) i 

The plaintiff introduced in evidence an application 
for certificate of title signed by the defendant as the 
owner. It also showed that a certificate of titl£ had 
been issued to the defendant as the owner. Further, it 
showed that no sale or other disposition of the car was 
registered in the Department of Vehicles and Traffic, 
and that no assignment was shown or executed upon the 
reverse side of the certificate of title. (Exhibit 4, 
Rec. 8.) 
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The court overruled a motion to find a verdict for 
the defendant based on the ground that the evidence 
did not show a relation of agency between the defendant 
and his son. 

The defendant and his son then testified for the 
defendant. No other evidence was introduced by him. 

The son testified as to negligence only. He was not 
called upon at this time to testify as to or to deny 
ownership (Rec. 9), although he had previously testified 
for the plaintiff that the defendant was the owmer (Rec. 7). 

The defendant testified as follows (Rec. 10-11): 

Edgerton is 19 years of age. He gave his 
son the car involved in the collision. Defendant 
gave his son the car upon the condition that 
defendant should not be responsible for its use, 
and thait it would not cost him anything. De¬ 
fendant was merely negligent in failing to have 
the title transferred to his son’s name. That 
his son i was working after school hours making 
S7 a week; that his son purchased the gas and 
oil with money that he earned, and that he 
(W. H. Smith) did not purchase gas and oil or 
make any repairs on the automobile. 

Cross-examination: 

Defendant paid for the car; bought it from a 
man named Costello; used it for sometime 
himself; then bought another car and turned 
the Buick over to his son. Defendant signed 
the title and registration papers for the Buick. 
He has not executed any written document 
transferring the car to his son. He was merely 
negligent in not having the title and registration 
record changed. Defendant gave the car to 
his son on the express understanding that he 
should not be responsible because of the danger¬ 
ous nature of an automobile in the hands of 
young persons; because you can not foresee 
what will happen. 
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Counsel for the plaintiff asked the witness if 
he had sought to relieve himself of responsibility 
for what his son might do with the car because 
he had no trust or confidence in his carefulness 
but the question was objected to as a personal 
question; and the objection w~as sustained by 
the court; to which ruling the plaintiff duly 
excepted. 

Defendant said nothing to his son about 
giving him the right to sell or dispose of the car; 
the thought that he would dispose of the 
car did not occur to defendant. Defendant 
gave his son the car to use in going to school 
and for other purposes. 

The net effect of the evidence introduced by the 
defendant is that he “gave the car to his son,” i. e., 
made a transfer of title and ownership to him by parol 
gift. In the face of the plaintiff’s evidence of defendant’s 
ownership, (1) the testimony of the defendant’s son, 
the donee of the alleged gift, that the defendant, not 
he, was the owner, (2) the defendant’s own admission of 
ownership to the plaintiff, and (3) the official records 
made by the defendant that he was the owner, is the 
defendant to be believed? If it were permissible as a 
matter of law’ for the court below to accept his evidence 
against the rest, still that evidence is not sufficient 
to prove that a parol gift had been made. No transfer 
of title and ownership to the son could have been! made 
except by parol gift, and such a transfer to bej valid 
must meet the requirements of the law as toj gifts. 
The evidence introduced by the defendant di^d not 
show that these requirements were met. Henie the 
alleged gift was not a complete and valid one. To 
show a complete and valid gift the defendant wras 
required to introduce: 



1. Evidence to show an intention on the part of the 
donor to divest himself of all property in the subject 
of the gift. There must be no strings attached to it. 

2. Evidence of a delivery of possession to the donee. 

3. Evidence of a purpose to vest the donee with owner¬ 
ship. 4. Evidence of an acceptance by the donee. 

Allen v. Coican, 2S Barbour (X. Y. Sup. 

Ct. Reports) 99. 

Allen-West Co. v. Grumbles , 129 Fed. 287. 

Lust v. Miller , 55 App. D. C. 217. 

Lee v. Lee , 55 App. D. C. 344. 

AGENCY. 

What facts are required by the decided cases to be 
shown to establish a relationship of agency or master 
and servant between the defendant and his son in order 
to hold the defendant responsible for the negligence 
of the son? 

All of the cases agree that it is necessary to show three 
principal facts: (1) ownership by the defendant; (2) 
authority or permission granted to the son to use the 
car; and (3) a use thereof within the scope of the business 
of the owner. 

In Smith v. Jordan, 211 Mass. 269 (1912), the plaintiff 
suffered in an automobile collision from the negligence 
of the defendant's minor son, who was driving his 
father's car. Mr. Chief Justice Rugg, for the Supreme 
Judicial Court of Massachusetts, stated the principle 
applying in the case as follows: 

A father is not liable for the torts of his minor 
son, simply because of paternity. There must 
exist ati authority from the father to the son to 
do the tortious act or a subsequent ratification 
and adoption of it, before responsibility attaches 
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to the parent. This authority may be express 
or it may arise by implication from all the 
attendant circumstances. The wrongful act Jnust 
be performed by the son in pursuance off the 
business, incident or undertaking authorized by 
the father before the latter can be held liable. 
Such authority may be found in the actual 
presence of the parent, in express or implied 
direction, or in a precedent course of conduct. 
If the act is within the general scope of authority 
conferred by the father, or in carrying oui; the 
enterprise for which the minor has been com¬ 
missioned, then the father mav be liable even 
though he had no knowledge of the specific 
conduct in question and it was contrary to his 
direction. 

The evidence showed that the son 
car with his mother, at her request, and that 
the father’s permission to use the car. The 
held that it was proper for the jury to find that 
a use of the car within the scope of the father’s 

Again, in Smith v. Me Morton, 228 Fed. 401 (C. 

6th — 1916), the plaintiff was the victim of an 
mobile collision caused by the negligence of 
fendant’s son, who was driving the car. The evi 
showed that the son was 20 years old, that the 
owned the car, that it was used by the family, 
the time of the accident was being used by the so 
his friends for a pleasure trip. 

The court held that this use of the car was one 
the scope of the father’s business. It said: 

It is the rule, supported by the better 
of authority (although there are cases 
taking a contrary view), that where a 
provides an automobile for the 
furnishing members of his family with outdoor 





recreation , the use of the car for such purpose if 
within the scope of the father’s business, analog¬ 
ously to the furnishing of food and clothing or 
ministering to their health. Missell v. Hayes, 
86 N. J. Law, 348, 91 Atl. 322; Davis v. Little¬ 
field , 97 S. C. 171, 81 S. E. 487; Stowe v. Morris, 
147 Ky. 386, 390, 144 S. W. 52; Moon v. Matthews, 
227 Pa. 4S8, 76 Atl. 219; Kayser v. Van Nest, 
125 Minn. 277, 146 N. W. 1091. 

Moody v. Stephens , 55 Wash. Law Reporter, 100 
(1927), was a similar case, involving the negligent oper¬ 
ation by a son of the father’s automobile. The de- 
fendant filed a demurrer to the declaration, which alleged 
that the defendant was the owner of the car, that 
he had provided it for the use of his family, including 
his son, and that at the time of the injury the son was 
using the car “under and by virtue of the relationship 
and conditions existing in the family.” 

In an opinion by the late Mr. Justice Siddons, the 
Supreme Court of the District of Columbia, held that 
the use made of the car was within the scope of the 
father’s business under the decided cases, and over¬ 
ruled the demurrer. Further, the court said: 

the sound rule of liability is that recognized in a 
number of recent cases. The court refers to 
but two of them . . . 

namely, Graham v. Page , 300 Ill. 40, and Stickney v. 
Epstein , 100 Conn. 170. 

Mr. Justice Siddons quoted with approval the following 
statement from the Graham Case , decided by the 
Supreme Court of Illinois: 

where a father provides his family with an auto¬ 
bile for their pleasure , comfort and entertainment, 
“the dictates of natural justice should require 


that the owner should be responsible for its 
negligent operation, because only by doing so, 
as a general rule, can substantial justice be 
attained.” 

He also quoted with approval the following from the 
Stickney Case- 

when a motor-car is maintained by the pater¬ 
familias for the general use and convenience of 
his family, he is liable for the negligence of a 
member of the family having general authority 
to drive it, while the car is being used as a family 
car. Smith v. Jordan , 211 Mass. 269, 97 N. E. 
761; Daily v. Maxwell , 152 Mo. App. 41$, 133 
S. W. 351; Stowe v. Morris , 147 Ky. 386, 144 
S. W. 52; McNeal v. McKain, 33 OklaJ 449, 
126 Pac. 742 .. . 


at common law when a paterfamilias maintains 
an automobile for the pleasure , use and conven¬ 
ience of his family and in pursuance of such 
purpose authorizes members of his family to 
use it for such purpose, he by so doing ihakes 
such pleasure uses his affair, and constitutes 
members of the family so operating the cir his 
agents engaged in the prosecution of his affairs. 


“The inherent justice of the rule thus stated,’* said 
the court, “is apparent.” 

Reference to further cases would be superfluous. 
Those cited are representative of the weight and super¬ 
iority of authority on the question. In a word, they 
hold that the use by a child of the parent’s automobile 
for comfort, convenience, pleasure, entertainment or 
outdoor recreation, is a use deemed to be in pursuance 
of the parent’s affairs and business. 

In this case the evidence showed that the autoniobile 


was being used, not for the mere, comfort, convenience; 
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pleasure, entertainment, recreation or similar purpose 
of the son, but in connection with the performance of a 
duty and obligation which is perhaps the highest im¬ 
posed upon a parent. The defendant’s son testified 
that at the time of the collision he was driving the 
car to the school which he was attending and where 
he was receiving an education, and that the father had 
provided the car for that and other uses. 

A duty of parents to their children, of by far the greatest 
importance of any, said Blackstone, “is that of giving 
them an education suitable to their station in life 
• • • 

Blackstone, Comm. Book I, p. 450. 

It can not be doubted, therefore, that if the per¬ 
formance of anv duty of a father in relation to the 
family can be deemed to be within the scope of his 
business, the use of the automobile in this case as a 
facility and convenience provided by him for enabling 
his son to reach his place of education, is beyond question 
a use within the scope of the father’s business. If the 
defendant had provided a paid chauffeur to drive his 
son to school, the liability would be clear. 

The case of Turoff v. Burch, 50 F. (2) 986, decided 
by this Court, does not hold that the defendant is not 
liable under the circumstances shown in this record. 
It decides that an owner is not responsible for injuries 
caused by the negligence of a third person permitted 
by his child to drive a motor vehicle owned by him. 
In that case this Court said: 

. . . the whole case turns upon whether or 

not Stewart, while operating the car, was the 
agent or servant of the owner, and that depended 
not upon any principle involved in the “family 
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purpose” doctrine; but on well-established prin¬ 
ciples of agency. 

• ••••«• 

It becomes unnecessary for us to inquire as 

to the liability of the owner of a car kept fc^r the 

use and pleasure of the members of his fatnily, 

since the car was not being operated by a metnber 

of the family on this occasion. 

%/ 

CONCLUSION. 

Plaintiff respectfully submits that the Court should 
remand the case for a new trial. 

RUSSELL HAR 






